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COLLECTING PROPERTY TAXES IN
BANKRUPTCY
 Shea Riggsbee Denning and Robert E. Price Jr.
News that a taxpayer is filing for bankruptcy is not welcomed by a local taxing unit
owed back taxes. Such a filing effectively interposes a federal court proceeding
between the tax collector and the right to secure payment from the debtor’s assets.
The power of a bankruptcy judge to hold parties in contempt for violating the
automatic stay applicable in such proceedings further discourages the unit’s efforts to
obtain payment. Yet local tax officials who learn that delinquent taxpayers have filed
for bankruptcy need not despair. Although bankruptcy may ultimately decrease the
revenue received in payment of delinquent taxes, the impact may not be as great as
anticipated. Indeed, it is not a foregone conclusion that the taxing unit’s claim will not
be paid in full. Tax officials can and should take affirmative steps to protect their
claims for unpaid taxes in bankruptcy proceedings. Understanding basic bankruptcy
procedures and the treatment of claims for ad valorem taxes can help tax officials
determine appropriate actions to take within the bankruptcy case itself—and the best
ways to position the unit for the debtor’s eventual emergence from bankruptcy.

The Basics: Who are these debtors? Why are we here?
First, the obvious. Debtors, at least the honest ones, file bankruptcy because they are
in financial distress. Either their liabilities already exceed their assets or they expect
that such a condition is imminent. Can and do debtors file bankruptcy for other
reasons, such as favorable treatment of certain debts under the bankruptcy code? Yes
and yes. However, debtors may not file solely to gain the advantage of favorable
____________________
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notes throughout the ensuing discussion circumstances in which the laws governing the collection of
property taxes in bankruptcy differ for pre- and postBAPCPA cases.9

treatment of their obligations. The courts require that
bankruptcy be filed in “good faith” by a debtor
suffering genuine financial distress.1
If a debtor cannot pay his or her debts, how will
a bankruptcy proceeding help? For the debtor,
bankruptcy serves two important purposes. First, it
immediately halts all efforts by creditors to collect
debts outside the bankruptcy proceeding, thereby
providing debtors a breathing spell and preventing
the liquidation of assets before the bankruptcy court
has an opportunity to intervene.2 Second, by
ultimately discharging debtors’ personal liability for
certain debts, bankruptcy provides debtors economic
hope, the proverbial light at the end of the tunnel. As
the Supreme Court noted in Local Loan Co. v. Hunt,
one of the primary purposes of bankruptcy is “to
‘relieve the honest debtor from the weight of
oppressive indebtedness, and permit him to start
afresh free from the obligations and responsibilities
consequent upon business misfortunes.’”3 The
discharge of debt also serves a public interest, by
creating an incentive for the debtor to be
economically productive in the years following
bankruptcy.4 Moreover, bankruptcy may make it
possible to preserve, rather than liquidate, a going
concern, thereby maximizing the value of property
available to satisfy creditors.5
When it is not possible to reorganize a going
concern or implement a workable payment plan,
bankruptcy provides a forum for the systematic and
equitable liquidation of the debtor’s property under
the supervision of the court.6 A debtor filing for
bankruptcy must surrender all nonexempt property to
the bankruptcy court. The court then arranges for an
orderly liquidation of this property or an orderly and
structured repayment of creditors, ensuring that
payments to creditors are determined by the initial
characteristics of their financial arrangements with
the debtor rather than by creditors’ post-insolvency
efforts to secure payment.7 Bankruptcy thus
substitutes a system that treats all similarly situated
creditors fairly for a recovery process determined by
a race to the courthouse.8
Three central components of bankruptcy operate
to achieve these salutary purposes: the automatic
stay, the classification of claims, and the discharge of
debtors. We address each of these components in the
context of a bankruptcy case filed by a debtor who
owes property taxes and discuss their impact on the
collection such taxes. The bankruptcy code was
amended by the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (BAPCPA), the
provisions of which generally apply to bankruptcy
cases filed on or after October 17, 2005. This bulletin

The debtor has filed for
bankruptcy. What now?
A tax collector may learn that a taxpayer responsible
for payment of property taxes has filed a petition for
bankruptcy either (1) before or after proceedings to
collect property taxes are instituted or (2) before or
after property taxes are assessed or have become
delinquent.10 Tax collectors find out about bankruptcy filings in one of two ways. First, the taxpayer
whose property is the subject of enforced collection
measures may tell the tax collector that he or she has
filed a petition for bankruptcy. The taxpayer’s oral
report that a petition has been filed is sufficient to put
the tax collector on notice that collection activities by
creditors—including the taxing unit—may be barred
by the bankruptcy code.11 Upon receiving such
notice, the tax collector must halt collection activities
until the filing is confirmed. A tax collector may also
first learn of the bankruptcy filing from the court’s
notice that the taxing unit is listed as a creditor on the
schedule filed with the debtor’s petition. Obviously,
receipt of this formal notice is conclusive proof that a
bankruptcy case is pending.
So, why must a tax collector halt efforts to
collect sums owed by the debtor upon learning of the
filing of a bankruptcy petition? The answer lies in the
bankruptcy code provision that creates the automatic
stay.

The Automatic Stay
The filing of a bankruptcy petition operates as a stay,
barring creditors from jockeying for advantage by
seeking to secure previously unsecured debts or by
seizing the debtor’s property.12 The automatic stay
relieves the debtor of the pressure and harassment of
creditors and protects property of the estate.13 If the
collection activities of creditors were allowed to
continue after filing, it would be virtually impossible
for debtors to hold creditors at bay while they
developed a plan of reorganization.14 “[T]he automatic stay provision is designed to forfend against
the disorderly, piecemeal dismemberment of the
debtor’s estate outside the bankruptcy proceedings.”15
The automatic stay thus makes it possible for the
bankruptcy system to function.16 Given the
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indispensable role of the stay provision, it is not
surprising that the bankruptcy code and courts do not
look favorably upon those who violate it. The code
provides that an individual injured by a “willful” stay
violation shall recover damages, including costs and
attorney fees.17 A violation of the stay is considered
willful when a creditor acts against a debtor knowing
that a petition in bankruptcy has been filed.18 In
appropriate circumstances, a debtor injured by a
willful stay violation may recover punitive
damages.19 A bankruptcy judge may also punish
violators of a stay through contempt proceedings.20

seize or foreclose upon property owned by the debtor
at the time the bankruptcy petition is filed, regardless
of whether these enforced-collection activities are
designed to secure payment of property taxes
assessed before or after the bankruptcy petition was
filed.24 The automatic stay does not, however, prevent
post-petition taxes assessed on real and personal
property owned by the same individual from
automatically becoming a lien on the property each
January 1 as provided by Section 105-355 of the
North Carolina General Statutes (hereinafter G.S.).
Although the bankruptcy code generally bars any act
“to create, perfect, or enforce any lien against
property of the estate,”25 it expressly permits the
creation of a statutory lien for an ad valorem property
tax imposed by a governmental unit if the tax or
assessment becomes due after the petition is filed.26
Thus, while the stay prohibits a taxing unit from
attaching, seizing, or foreclosing upon property of the
estate to collect post-petition taxes, a lien for postpetition taxes is not jeopardized by the automatic
stay. The bankruptcy code also permits tax collectors
to issue a notice and demand for payment of postpetition taxes;27 they may not, however, threaten
enforced collection measures such as garnishment of
wages or attachment of bank accounts if the taxes are
not paid.28

What activities does the automatic stay
prohibit?
The automatic stay specifically bars, among other
acts, the commencement or continuation of any
action against the debtor to recover a claim that arose
before the filing of the bankruptcy petition.21 What
does this mean for unpaid property taxes? Claims for
payment of property taxes arise on the date taxes are
assessed. All property located in North Carolina,
other than registered motor vehicles, is assessed for
property taxes on January 1 preceding the fiscal year
of taxation. Registered motor vehicles are assessed
for taxation on the first day of the month in which a
new registration is applied for or in which a vehicle’s
registration is renewed. Taxes assessed before a
bankruptcy petition is filed are referred to as prepetition taxes or pre-petition claims.
Clearly, the automatic stay provision cited above
bars any action to enforce payment of pre-petition
taxes. Thus, a tax collector may not attach bank
accounts, seize personal property, file a foreclosure
proceeding, or advertise tax liens to secure payment
of pre-petition taxes as long as the stay remains in
effect. If a foreclosure action is pending at the time
the bankruptcy petition is filed, the taxing unit must
petition the bankruptcy court to lift the stay before
continuing the action.
The collection of property taxes assessed after a
bankruptcy petition is filed (commonly referred to as
post-petition taxes or post-petition claims) also is
affected by the automatic stay. This is so because, in
addition to barring acts to recover pre-petition claims,
the automatic stay prohibits acts to obtain possession
of property of the estate.22 Property of the estate is
broadly defined to include all legal or equitable
interests in property the debtor holds when the case
begins, as well as any interest in property that the
estate acquires after commencement of the case.23
Thus, a tax collector may not attach bank accounts or

How long does the automatic stay bar the
enforced collection of property taxes?
The stay remains in effect, and thus operates to bar
the enforced collection of property taxes, until the
earliest of the following events: (1) the closing or
dismissal of the bankruptcy case; (2) the granting or
denial of discharge for the debtor; or (3) with respect
to property of the estate, until such property is no
longer part of the estate.29 In practice, this means that
a taxing unit may be barred for several years from
efforts to enforce the collection of pre- and postpetition property taxes. This is especially true in a
chapter 13 case, in which an individual debtor may
enter into a court-approved plan to repay pre-petition
debtors over a period of three to five years.30 The
debtor in such a case generally must commit to the
plan all of the disposable income he or she is to
receive while the plan is in effect.31 The debtor is not
discharged from the chapter 13 case until plan
payments are completed; thus, the automatic stay
remains in effect until the conclusion of the plan or
the dismissal or conversion of the case. The
automatic stay clearly bars any actions to recover
pre-petition debts during the period of the plan. What
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is less clear is whether a tax collector may exercise
enforced-collection remedies against the debtor’s
property to secure the payment of post-petition taxes
during the time the plan is in effect. As noted above,
the automatic stay, which remains in effect for the
entire term of the plan, prohibits acts to obtain
property of the estate. The definition of “property of
the estate” is broadened in chapter 13 cases from
property in which the debtor has an interest at the
beginning of the case to include property and
earnings the debtor receives after the case is filed but
before it is closed, dismissed, or converted to a case
under another chapter.32 Yet, another provision of
chapter 13 provides that upon confirmation of the
plan, all property in the estate “vests in the debtor.”33
Courts have expressed divergent views on whether an
estate exists in a chapter 13 case after confirmation,
given the provision vesting property in the debtor at
that time.34 At least one bankruptcy court resolves
this issue by specifying in its orders confirming
chapter 13 plans that all property defined by sections
541 and 1306 as “property of the estate” remains
property of the chapter 13 estate until the case is
discharged or dismissed or until the court orders
otherwise.35 Courts concluding that an estate does
exist after plan confirmation have disagreed about
whether the estate includes only such postconfirmation earnings as are necessary to satisfy
obligations under the plan or whether the estate
necessarily includes all post-confirmation earnings.36
The issue becomes relevant for taxing units when
taxes assessed after a bankruptcy case is filed become
delinquent while a chapter 13 case is pending. Tax
collectors may desire to garnish a debtor’s postconfirmation earnings to pay such amounts. The
question is whether garnishment of post-confirmation
wages constitutes an act to obtain property of the
estate and is thus barred by the automatic stay.
As previously noted, several courts have
determined that the estate in a chapter 13 case does
survive confirmation of a repayment plan.37 In
considering whether the estate included all of a
debtor’s post-petition earnings or only the amounts
necessary to meet plan obligations, the Bankruptcy
Court for the Eastern District of Virginia, in In re
Reynard, noted the practical difficulties associated
with attempts to distinguish between property
necessary for the success of a chapter 13 plan and
property that is not necessary.38 The court in that case
noted that chapter 13 plan payments are not the only
payments necessary to successfully complete a
chapter 13 plan.39 Such plans frequently require a
debtor to make payments directly to a secured
creditor. If those payments are not made, a secured
creditor may seek to dismiss or convert the case to a

chapter 7 proceeding. In addition to meeting plan
obligations and paying secured creditors, a debtor
must also be able to pay living expenses from the
amount excluded from disposable income committed
to the plan. Given that all of a debtor’s disposable
income is dedicated to plan payments, the amount
allocated for living expenses is already limited.
Reducing it further may render the debtor unable to
meet basic needs while fulfilling plan obligations.
The In re Reynard court also opined that there was no
good reason why a creditor, rather than the court,
should determine what sums are necessary for
successful completion of the plan.40 For this reason,
instead of resorting to enforced-collection measures
under the Machinery Act to collect delinquent postpetition taxes, a taxing unit is better advised to seek
payment by (1) moving for dismissal of the chapter
13 plan when the debtor fails to remain current on
post-petition obligations and remaining current in
such payments is a condition of the plan; (2)
submitting the amounts to the court as part of a
request for payment of administrative claims
(discussed in the next section); or (3) requesting
relief from the automatic stay.41

Effect of Automatic Stay on Remedies to
Enforce the Collection of Taxes on
Registered Motor Vehicles
All taxes on registered motor vehicles are collected
by county tax collectors. Such taxes become due the
first day of the fourth month following the month in
which the vehicle’s registration expires or a new
registration is applied for.42 Taxes on registered
motor vehicles are payable without interest for the
remainder of the month in which they become due.43
County tax collectors send to the Department of
Motor Vehicles (DMV) a list of owners and vehicle
identification numbers for vehicles on which taxes
remain unpaid four months after their due date. DMV
then blocks the registration of the license tags for
those vehicles, preventing their owners from
renewing their registrations until they pay the
property taxes.44 If a debtor files bankruptcy before
the tax collector remits this owner and vehicle
information to DMV, the tax office may not
subsequently submit the information to DMV with a
request to block the registration. Such a request
would constitute an action to recover a claim against
the debtor that arose before the petition was filed and
thus would violate the automatic stay.45
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Exceptions to the Automatic Stay

bankruptcy cases pending in the preceding year and
both were dismissed.48
If a debtor had one bankruptcy case pending in
the preceding year and that case was dismissed, new
11 U.S.C. § 362(c)(3)(A) provides that the stay,
“with respect to any action taken with respect to a
debt or property securing such debt or with respect to
any lease[,] shall terminate with respect to the debtor
on the 30th day after the filing of the later case.”
What exactly does this mean?49
Several courts have determined that this
provision provides for only a limited lifting of the
stay and that the stay remains in effect after thirty
days against property of the estate and is lifted only
for actions taken with respect to the debtor or the
debtor’s property.50 Thus, creditors, including local
tax collectors, would be ill-advised to proceed with
enforced-collection measures pursuant to Section
362(c)(3)(A) without first petitioning the bankruptcy
court for relief from the automatic stay.51 Moreover,
questions remain regarding what actions may be
pursued even under the limited lifting of the stay for
“actions taken with respect to the debtor or the
debtor’s property.” The Bankruptcy Court for the
Eastern District of North Carolina, in In re Paschal,
determined that the phrase “actions taken” refers to
formal judicial, administrative, or similar actions
taken prior to the filing of the pending bankruptcy
petition.52 In practice, this exception may be so
limited as to be of little benefit to tax collectors since
virtually all actions they might take to enforce
payment of property taxes would be actions against
property of the estate as distinguished from actions
taken with respect to the debtor or the debtor’s
property.

Amendments to the bankruptcy code enacted by the
Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 (BAPCPA) render the
automatic stay inapplicable to actions to enforce a
lien against real property in certain circumstances and
provide for early termination of the stay if the
bankruptcy petition was filed on or after October 17,
2005. New 11 U.S.C. § 362(b)(20) provides that
there is no automatic stay of an action to enforce a
lien against certain real property that was part of an
estate in a previous bankruptcy case. If, in the
previous bankruptcy case, the court granted relief
from the stay as to the particular real property, the
order was entered within the last two years, and the
order was entered pursuant to 11 U.S.C. § 362(d)(4) ,
which requires a finding that the debtor filed
bankruptcy as part of a scheme to defraud creditors
by transferring property or filing multiple
bankruptcies, then the automatic stay in the second
case does not bar an action to enforce the lien against
the real property. But what action to enforce a lien
against real property would be allowed under this
exception? For purposes of enforcing tax liens,
foreclosure is the only such action. A taxing unit may
not use this exception to attach bank accounts,
garnish wages, or seize other personal property of the
debtor. In addition, a debtor may move for relief from
the order that lifted the stay in the earlier case based
upon changed circumstances or other good cause.
A local tax official may also institute or continue
foreclosure proceedings, notwithstanding the
existence of a bankruptcy proceeding, when certain
real property was part of the estate in a previous
bankruptcy case filed by an individual debtor within
180 days of the current case.46 If the earlier case was
dismissed because of the debtor’s failure to appear or
to follow the court’s orders, or if the debtor obtained
a voluntary dismissal of that case after a creditor
requested relief from the automatic stay, then the
automatic stay in the current case does not bar actions
to enforce the lien against real property. For tax
collectors, this means that the automatic stay does not
bar the initiation or continuation of foreclosure
proceedings against the property when the debtor was
the subject of a prior case, as described above. In
addition, the automatic stay does not bar actions to
enforce a lien against real property if the bankruptcy
court in a previous case entered an order barring the
debtor from filing another bankruptcy case.47 Finally,
the automatic stay does not go into effect—absent
action by the court to apply the stay—if the debtor in
the present bankruptcy action had two or more

If the tax collector cannot attach, levy or
foreclose upon property, how do the taxes
get paid?
As mentioned above, the bankruptcy code substitutes
an orderly and judicially monitored system for the
repayment of creditors for the ad hoc, disorganized,
and self-help collection scheme that otherwise would
prevail once creditors learned of a debtor’s
insolvency. The presence of the automatic stay forces
creditors to participate in the bankruptcy code’s
system for the payment of debts. Creditors, including
tax collectors, participate in this system by filing
proofs of claim for debts owed. Claims submitted by
creditors then are classified and paid in the order of
priority established by the code for each particular
type of claim. The following section describes how

5

Property Tax Bulletin No. 139

August 2006

claims are classified and given a priority status based
upon the type of debt and when it was incurred.

Both secured and unsecured amounts owed for
taxes assessed while the bankruptcy is pending
qualify as second-priority administrative expenses.58
Interest incurred on such tax claims is generally
accorded administrative status by implication.59 As
second-priority claims, these claims are subordinate
in order of payment of unsecured claims in the bankruptcy case only to domestic support obligations,
which are first-priority claims. In cases filed after
October 17, 2005, taxing units are not required to file
a request for payment of post-petition property taxes
in order for such taxes to be an allowed administrative expense.60 Taxing units are required to file
claims for post-petition taxes in pre-BAPCPA
cases.61
Claims for property taxes incurred before the
filing of the bankruptcy petition that were last payable without penalty within a year of the filing of the
petition qualify as eighth-priority claims under the
code.62 Property taxes in North Carolina, other than
those on registered motor vehicles, are incurred on
January 1, the listing date.63 Property taxes on motor
vehicles registered in North Carolina law are incurred
annually on the date the registration is renewed or a
new registration is applied for.64 The last day for payment without penalty (that is, interest) on property
taxes other than taxes on registered motor vehicles is
the January 5 following the September 1 due date.65
The last day for payment of the property tax on
registered motor vehicles is the last day of the fourth
month following the date of registration or renewal.66
Two examples of the way to determine whether a tax
owed is an eighth-priority claim—rather than a
general unsecured claim—illustrate this point.
Suppose a debtor who owns no real property in
the jurisdiction failed to pay the 2005 property taxes
assessed on business personal property. The taxing
officials did not act to enforce payment of these taxes
before the debtor filed for bankruptcy on February 1,
2006. What is the status of the taxing unit’s claim for
the 2005 personal property taxes? First, these taxes
were incurred on January 1, 2005, before the filing of
the bankruptcy petition. Thus, under the bankruptcy
code, the 2005 taxes are pre-petition taxes for
purposes of classification. The taxes are unsecured
because they were assessed on personal property and
the debtor owns no real property in the taxing unit. (If
the debtor owned real property in the taxing unit as of
January 1, 2005, the taxes assessed against the
debtor’s personal property would be a lien on the
debtor’s real estate and the unpaid personal property
taxes would be a secured claim.)67 Taxes only
become a lien on personal property after such
property has been levied upon or attached by the

Classification of Claims
Creditors, including taxing units, notify the
bankruptcy court of their right to payment from the
debtor by filing a proof of claim.53 Governmental
units, including cities and counties, must file a proof
of claim within 180 days of the date the case is
filed.54
Claims for payment of ad valorem taxes under
the bankruptcy code generally fall into one of three
classifications: (1) secured claims, (2) priority claims,
and (3) general unsecured claims. All claims that are
unpaid at the time the bankruptcy petition is filed and
that are assessed while the case is pending are subject
to classification under the code.
Creditors with secured claims stand the best
chance of recovering what they are owed. This is so
because of the secured status of these creditors’
interest rather than because the bankruptcy court
affords such claims priority for payment. By
diligently monitoring the bankruptcy proceedings,
secured creditors can ensure that secured claims are
paid as part of a repayment plan or when a trustee
sells any property. In addition, secured creditors can
object to any action by the trustee or debtor that
jeopardizes the creditor’s ability to enforce their
security interest against property subject to the lien
after the bankruptcy case concludes and the stay is
lifted. Tax claims secured by a lien on real property
owned by the debtor are this type of secured claim. It
includes all claims for property taxes assessed on real
property because such taxes become a lien on real
property, by operation of law, on January 1 when
they are assessed.55 It also includes claims for taxes
assessed on personal property (other than taxes on
registered motor vehicles) owned by a taxpayer who
also owns real property in the taxing unit, because
such personal property taxes also are a lien on the
owner’s real property.56 Among unsecured claims,
priority claims are first in line to be paid from the
bankruptcy estate. Ten types of unsecured claims are
subject to this priority treatment and are paid in the
order in which they are listed in the bankruptcy
code.57 Ad valorem taxes may qualify for priority
treatment pursuant to two of these classifications:
administrative expenses (second priority) or tax
claims (eighth priority). Other unsecured claims for
payment of ad valorem taxes are classified as general
unsecured claims.

6

August 2006

Property Tax Bulletin 139

taxing unit.68 Since the taxing unit in this case has
taken no such action, the taxes remain unsecured.
The 2005 taxes were last payable without interest on
January 5, 2006, which is within one year of
February 1, 2006, the date the bankruptcy petition
was filed. The taxing unit’s claim for 2005 taxes on
the debtor’s business personal property thus qualifies
as an eighth-priority claim. The interest that accrued
on the taxing unit’s claim before the bankruptcy
petition was filed (2 percent for January 6, 2006,
through January 31, 2006) also is accorded priority
status.69
Suppose that the same debtor owns a vehicle and
renews the vehicle’s registration on October 1, 2005.
Property taxes on the vehicle were incurred October
1, 2005, which, of course, predates the February 1,
2006, filing of the bankruptcy petition. The taxes are
payable without penalty until February 28, 2006,
which is after the bankruptcy filing date. The claim
for these taxes is therefore a pre-petition claim that
was payable without penalty at the time the petition
was filed. Since taxes on registered motor vehicles
are not a lien on real property, they are always
unsecured claims, unless the debtor’s property has
been levied upon or attached. Assuming there has
been no levy or attachment in this case, which is a
reasonable assumption since the taxes were not
delinquent at the time the bankruptcy petition was
filed, the claim for taxes on the registered motor
vehicle qualifies as an eighth-priority claim.

permits family farmers and family fishermen to
petition for bankruptcy, or chapter 9, which permits
municipalities to file for bankruptcy. These types of
bankruptcy proceedings are not, therefore, addressed
in this bulletin.
This section briefly summarizes the
distinguishing characteristics of the three major types
of bankruptcy: chapter 7, entitled “Liquidation”;
chapter 11, entitled “Reorganization”; and chapter
13, entitled “Adjustment of Debts of an Individual
with Regular Income.” It also addresses the issues of
whether, and in what manner, taxing units can expect
to have their claims paid during the course of such
proceedings and the extent to which the debtor’s
personal liability for such claims is discharged at the
conclusion of the bankruptcy case.

Chapter 7 Liquidation
In a chapter 7 bankruptcy, a trustee appointed by
either the bankruptcy administrator or United States
trustee collects the nonexempt assets of the debtor’s
estate (if there are any), sells them, and distributes the
cash to creditors, subject to the debtor’s right to
retain exempt property and the rights of secured
creditors.70 In most chapter 7 cases, the debtor has no
nonexempt assets. These are referred to as “no-asset”
cases. Obviously, if the trustee has no assets to
liquidate, there will be no distribution of funds to
creditors through the bankruptcy proceeding. If a
debtor does have assets that may be distributed to
creditors, claims filed within the time limits set forth
in Section 501—or by the earlier of ten days after the
mailing of the summary of the trustee’s final report or
the date the trustee begins final distribution of estate
property—are paid in the order established in Section
507 of the code.71 Allowed unsecured claims other
than claims for payments owed for fines, penalties,
forfeitures, or punitive damages are next in line to
priority claims, followed by payment of interest at the
legal rate calculated from the date the petition was
filed.72 In liquidating the assets of an estate, a trustee
in a chapter 7 case filed before October 17, 2005,
may, after exhausting unencumbered assets of the
estate, subordinate property tax liens on real property
by selling the property and paying from the portion of
the proceeds normally allocable to the tax lien any
unsecured claims that have a higher priority than
unsecured tax claims.73 Liens of property taxes may
not be subordinated in cases filed on or after October
17, 2005, the effective date of the BAPCPA.74
While an individual, partnership, or corporation
may file for chapter 7 bankruptcy, only an individual
may receive a discharge in a chapter 7 case.75 The

Discharge of Debts
Depending on the type of bankruptcy proceeding,
taxing units may expect to have some portion of their
claims paid during the course of the bankruptcy
proceeding. Taxing units also should anticipate the
possibility that the debtor’s personal liability for
certain tax claims that are not paid during the
bankruptcy proceeding will be discharged at the close
of the bankruptcy case.
While the automatic stay and the rules regarding
classification of claims universally apply to all
chapters of bankruptcy, the rules governing the
payment of claims during the bankruptcy case and
the discharge of personal liability afforded to the
debtor upon emergence from bankruptcy differ
according to the type of bankruptcy case. Depending
on the characteristics of the debtor and the debt, a
debtor may petition for bankruptcy pursuant to
chapters 7, 9, 11, 12, or 13 of the bankruptcy code.
Taxing units seldom encounter bankruptcy
proceedings filed pursuant to chapter 12, which
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claims and specifies whether they are impaired (that
is, not payable in full) under the plan. The plan must
provide for the same treatment of each claim in a
particular class83 and ultimately must be approved by
the court.84 A court may approve a plan only if it
meets certain statutory thresholds for repayment of
claims or permits impaired creditors to retain certain
property interests.85 A chapter 11 plan permits a
debtor to repay certain obligations and provides that
others will be discharged.
With respect to claims for ad valorem taxes,
chapter 11 plans must provide that holders of secured
claims retain the liens securing their claims and
receive post-confirmation interest unless such
creditors agree to contrary plan provisions.86 To the
extent that a claim for property taxes is oversecured,
interest for the period from the time of the petition
through the confirmation period (also referred to as
gap interest) must be paid at the Machinery Act
rate.87
Post-confirmation interest on secured claims for
unpaid property taxes in bankruptcy cases filed
before October 17, 2005, the date BAPCPA
amendments became effective, must be paid at the
legal rate set by the court.88 In post-BAPCPA cases,
post-petition interest on secured claims for property
taxes assessed under North Carolina law must be paid
at the Machinery Act rate.89
Chapter 11 plans must provide for payment of
eighth-priority unsecured tax claims in regular
installments totaling a value as of the effective date
of the plan that is equal to the allowed amount of
such claims.90 Such claims are payable over a period
not to exceed five years from the date the petition is
filed.91 The BAPCPA requires that eighth-priority
claims receive equal or superior treatment under the
plan than other unsecured claims.92 The code’s
requirement that the value as of the effective date of
the plan equal the allowed eighth-priority claim
requires that such claims accumulate post–planconfirmation interest at the legal rate set by the court.
There is no requirement that the plan pay the gap
interest on eighth-priority tax claims that accrues
between the date the petition is filed and the date the
plan is confirmed.93 Such interest amounts can be
significant, given that the plan may not be confirmed
for years after the petition is filed.94 However, even
though such interest may not be included in the plan,
it is not discharged upon confirmation of the plan.95
The debtor therefore remains personally liable for
such gap interest on eighth-priority tax claims.96
A chapter 11 plan must provide for payment of
second-priority administrative expenses, which
includes claims filed for post-petition ad valorem

discharge of an individual under chapter 7 eliminates
his or her personal liability for all pre-petition
property tax debts, with two exceptions. The debtor
remains personally liable for (1) unsecured priority
tax claims and (2) pre-petition debt not listed or
scheduled in a way that permits a creditor who had
no notice or actual knowledge of the bankruptcy case
to file a proof of claim in a timely manner.76
What effect does this discharge have on the
collection of ad valorem taxes? Once the taxpayer’s
personal liability is discharged, the tax collector may
no longer use the remedies of attachment,
garnishment, and levy to satisfy the discharged tax
obligations. However, liens on real property arising
from unpaid pre-petition tax obligations are not
discharged in a chapter 7 bankruptcy proceeding.77
Therefore, if the trustee does not sell the property and
subordinate tax liens to priority unsecured claims or
extinguish the tax lien,78 a taxing unit retains its
security interest in real property for unpaid taxes at
the conclusion of the bankruptcy. Given that a lien
for taxes owed on personal property attaches to any
real estate the taxpayer owns in the taxing
jurisdiction as of the assessment date,79 a tax collector
may be able to collect delinquent personal and real
property taxes through a foreclosure proceeding
instituted after the taxpayer’s discharge from
bankruptcy.
It also bears noting that in a no-asset chapter 7
case, the debtor’s personal liability for unpaid
property taxes may be discharged even when the tax
office receives no notice of the bankruptcy
proceeding. This is so because no deadline is set for
the filing of claims in a no-asset chapter 7 case. In
fact, the bankruptcy court specifically directs
creditors in no-asset cases not to file proofs of claim.
Because there is no deadline in such cases, there is no
time when it becomes too late “to permit the timely
filing of a proof of claim.”80 Thus, the exception to
discharge for unscheduled debt does not apply.

Chapter 11 Reorganization
Corporations, sole proprietorships, partnerships, and
individuals may file for chapter 11 bankruptcy,
although it is most often utilized by commercial
enterprises that wish to continue operating a business
and repay creditors through a court-approved plan of
reorganization.81 A firm that files for chapter 11
bankruptcy typically remains in possession of its
property and serves in a fiduciary capacity with the
rights and powers of a chapter 11 trustee.82 The
debtor files a plan of reorganization that classifies
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necessary to carry out the plan.111 A chapter 13 plan
may provide for payment of secured claims, or
secured claims may be paid outside the plan.112 If the
plan includes secured claims, it must demonstrate
that one of the following conditions has been met
with respect to each allowed secured claim:113 that the
person or entity holding the claim (1) has accepted
the plan, (2) will receive the property securing the
claim by surrender of the debtor, or (3) will retain its
lien and the payments to be made over the term of the
plan equal the present value of the allowed claim on
the effective date of the plan.114 For an oversecured
claim for property taxes assessed under North Carolina
law, the plan must provide for gap interest at the
Machinery Act rate for the period between the filing
of the petition filing and confirmation of the plan.115
The plan must provide for post-confirmation interest
on secured claims at the legal rate in cases filed efore
the BAPCPA became effective and at the Machinery
Act rate for cases filed before October 17, 2005.116
Chapter 13 plans provide for payments of fixed
amounts to the trustee on a regular basis, typically
biweekly or monthly.117 The trustee then distributes
the funds to creditors according to the plan.118 If a
creditor with an unsecured nonpriority claim objects
to the plan, the debtor can either (1) pay the amount
of that creditor’s claim in full or (2) commit all his or
her projected “disposable income” to the plan during
the plan period.119 Disposable income is defined as
income not reasonably necessary for the maintenance
or support of debtors and their dependants; it includes
charitable contributions, which may amount to as
much as 15 percent of a debtor’s gross income.120
Because secured claims generally pass through
bankruptcy unaffected, secured creditors may decide
that it is unnecessary to file proofs of claim in a
chapter 13 case. They should nonetheless monitor the
bankruptcy proceeding, as their rights may be
affected by the terms of the plan. The extent to which
a taxing unit’s security interest may be compromised
by neglecting to protect its right in bankruptcy is
demonstrated by In re Tepper.121 Tepper filed for
chapter 13 bankruptcy on March 13, 1996. He listed
the county tax collector as a creditor holding
unsecured claims in the amount of $2,248.99 in 1994
and 1995 ad valorem taxes. The tax collector did not
file a proof of claim with the bankruptcy court. In
August 1996, Tepper filed a chapter 13 plan that
included no disbursements to the county for ad
valorem taxes. The court confirmed the plan in
November 1996. After the plan was confirmed, the
county tax collector told Tepper that he would
attempt to collect the delinquent ad valorem taxes
after Tepper was discharged from bankruptcy. Tepper

taxes, in cash equal to the allowed amount of such
claims. The code does not include a provision for
paying these amounts in installments over a period of
years.97
The effect of a chapter 11 discharge varies
according to whether the debtor is an individual or
another entity. In a chapter 11 case filed by a business, the court’s confirmation of the plan serves as
the discharge of pre-confirmation debts.98 The terms
of the plan substitute for the debtor’s pre-bankruptcy
obligations.99 Individual debtors are discharged in
separate actions upon completion of payments under
the chapter 11 plan or upon payments that equal what
creditors would have received in a chapter 7
proceeding.100 Individual debtors discharged from
chapter 11 remain personally liable for eighthpriority tax claims, including any gap interest
accruing on such claims, but they are relieved of
personal liability for debts other than those listed in
11 U.S.C. § 523.101 Individuals also remain
personally liable for pre-petition debt not listed or
scheduled in time to permit a creditor who had no
notice or actual knowledge of the bankruptcy case to
file a timely proof of claim.102 Business entities, in
contrast, are discharged from all pre-petition debts
whether or not provided for in the plan, including
priority tax claims.103
Upon confirmation, property dealt with by the
plan is freed of all pre-existing liens unless the plan
specifies otherwise.104 Taxing units should therefore
make efforts to ensure that their liens are preserved
by the plan.105

Chapter 13 Payment Plan
Chapter 13 is commonly referred to as the “wage
earner” chapter. Its purpose is to allow financially
distressed individuals to repay creditors in whole or
in part through a repayment plan that extends over a
three- to five-year period.106 Under current law,
individuals are eligible for chapter 13 relief if they
have regular income, unsecured debts of less than
$307,765, and secured debts of less than $922,975.107
These dollar limits are adjusted for inflation every
three years.108
A chapter 13 debtor must file a plan of repayment within fifteen days of the filing of the
petition.109 The plan must provide for full payment of
all priority claims unless a creditor agrees to different
treatment of its priority claim.110If the plan classifies
claims, it must provide the same treatment for each
claim within each class and require the debtor to
commit the portion of his or her future income
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“provided for” by the plan or disallowed. As the
Tepper court explained, “provided for” does not
mean paid: “Under § 1328, a debt is ‘provided for’
when a plan makes a provision for, deals with, or
even refers to a claim.”126
If a taxing unit files no proof of claim for
property taxes, a question arises as to whether the
debtor’s personal liability for unpaid pre-petition
taxes is discharged upon completion of payments
pursuant to a chapter 13 plan. In such a case, the
claim will not be “provided for” by the plan. The
issue, thus, is whether an unfiled claim is “disallowed
under section 502.” The Court of Appeals for the
Tenth Circuit concluded in G.S. Omni Corp. v.
United States that “a claim cannot be disallowed for
failure to file.”127 After the G.S. Omni decision,
however, Congress amended Section 502 to provide
for the disallowance of proofs of claims that are
untimely filed.128 Accordingly, the Bankruptcy Court
for the Western District of Michigan, in In re Jones,
disallowed a claim by the IRS based on its failure to
timely file the proof of claim.129 A taxing unit could
argue, based on G.S. Omni, that if its claim was not
disallowed, it was not discharged in the bankruptcy
proceedings. A court might decline to accept this
argument, however, as it would put a taxing unit that
failed to file a claim in a better situation than a
creditor that filed a late proof of claim that was
disallowed by the court.
A debtor unable to complete chapter 13
payments through no fault of his or her own but who
has made payments on unsecured claims equal to
those that would have been paid in a chapter 7
liquidation, may receive a hardship discharge.130 A
hardship discharge does not, however, discharge a
debtor’s personal liability for priority tax claims.131
Hardship discharges are uncommon in practice.
Regardless of the tax collector’s ability to collect
taxes owed from the personal assets of the discharged
chapter 13 debtor, liens for unpaid property taxes
survive a chapter 13 discharge, hardship or otherwise,
although, as noted above, such liens may be modified
by the terms of a confirmed plan.

then filed proofs of claims on behalf of the tax
collector, listing as priority claims $100 each for
1994 and 1995 taxes and the remainder of the taxes
as unsecured priority claims. The tax collector did not
object to the proofs of claim filed on behalf of the
taxing unit. In the meantime, Tepper proposed to
modify the plan to pay $200 in priority tax claims to
the tax collector “as full and complete payment of all
claims.” The tax collector did not object to the
modified plan either, and it was confirmed. Tepper
was discharged from bankruptcy on July 9, 2001. On
July 25, 2001, the tax collector billed Tepper for
$4,042.93 in 1994 and 1995 taxes, of which
$2,046.59 was interest. Tepper filed an adversary
proceeding claiming that the tax was discharged in
bankruptcy. The tax collector asserted that its claim
for taxes was a secured claim that survived the
chapter 13 proceeding, as both the original and
modified plans stated that secured creditors would
retain their rights.
The court noted that a creditor with a secured
claim may ignore the bankruptcy proceeding and
look to its lien for satisfaction of the debt where no
proof of claim is filed. However, the court held, if a
chapter 13 plan modifies the amount of a secured
claim in accordance with an allowed proof of claim,
the holder of the claim is bound by the terms of the
plan. The court noted that Section 1328 of the
bankruptcy code provides that upon completion of
plan payments, a debtor is discharged from all debts
“provided for” by the plan. Because the county tax
debt was provided for by Tepper’s chapter 13 plan,
the court found that the debt was discharged in
bankruptcy.
The moral of the story: While secured claims
will not be affected if no proof of claim is filed,122
creditors should remain aware that the debtor may
file a proof of claim representing the creditor’s
secured interest. A proof of claim filed in accordance
with Bankruptcy Rule 3001 constitutes prima facie
evidence of the validity and amount of the claim. If
the debtor files such a proof of claim in an amount
less than the creditor’s lien and the creditor fails to
object and the plan is confirmed, the creditor will be
bound by its terms.123
If the debtor fails to make payments in
accordance with the confirmed plan, the case may be
dismissed or converted to a liquidation case under
chapter 7.124A debtor who completes payments under
the chapter 13 plan will be discharged, insofar as
property taxes are concerned, from all debts
“provided for by the plan or disallowed under [11
U.S.C. §] 502.”125 Thus, if a taxing unit files a proof
of claim for property taxes, those debts should be

Summary
The following tables describe the operation of the
automatic stay under various conditions and set forth
the general rules governing whether claims survive a
debtor’s discharge from bankruptcy and whether, and
at what rate, interest will be paid on allowed claims.
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Table 1. Application of Automatic Stay

Bankruptcy
Code

Automatic Stay

Conditions

11 U.S.C.
§ 362(b)(20)

No stay of act to enforce lien against real property absent
order from court upon motion of debtor that relieves
debtor from order entered in previous case lifting stay.

11 U.S.C.
§ 362(b)(21)

No stay of act to enforce lien against real property.

11 U.S.C.
§ 362(b)(21)

No stay of act to enforce lien against real property.

11 U.S.C.
§ 362(c)(3)

Automatic stay ends thirty days after filing of bankruptcy
petition with respect to the debtor for any pending actions
taken with respect to a debt or property securing such debt.

11 U.S.C.
§ 362(c)(4)

No automatic stay.

• Previous bankruptcy case.
• Court granted relief from stay in previous
case pursuant to 11 U.S.C. § 362(d)(4) as to
this real property.
• Based on finding that debtor filed
bankruptcy to defraud creditors by
transferring property or filing multiple
bankruptcies.
• Order granting relief from stay entered in
last two years.
• Previous bankruptcy case pending in last
180 days, and
• Previous case dismissed for failure to
follow orders of court or to appear, or
• Debtor obtained voluntary dismissal of
case after creditor requested relief from
automatic stay.
• Court entered order in previous bankruptcy
case prohibiting debtor from filing another
case.
• Debtor is an individual.
• Debtor filed a previous bankruptcy case
that was pending in the preceding one year.
• Case pending in preceding year was
dismissed.
• Debtor is an individual.
• Debtor filed two or more bankruptcy cases
that were pending in previous year.
• Two or more of debtor’s cases pending in
previous year were dismissed.
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Table 2. Status of Unpaid Property Taxes upon Discharge from Bankruptcy.132
Chapter

Property Taxes Secured by a Lien on
Real Property

Property Taxes Not
Secured by a Lien on
Real Property that
Would Not Qualify as
Priority Tax Claims

Property Taxes that Would Qualify
as Eighth-Priority Tax Claims

7

Lien for taxes remains on property.
Debtor is not personally liable for pre-petition
secured property taxes.

Debtor remains personally liable for taxes
in this category.

11

Lien remains on property (if provided for in
plan).
Debtor is not personally liable for
pre-confirmation property taxes.

Debtor is not personally
liable for pre-petition
property taxes in this
category.
Debtor is not personally
liable for pre-confirmation
property taxes in this
category.

13

Lien remains on property, but may be modified
by plan.
Debtor is not personally liable for taxes
provided for by plan or disallowed.

Debtor is not personally
liable for taxes provided for
by plan or disallowed.

12

Individual debtor remains personally liable
for taxes in this category.
• Individual debtor remains personally
liable for gap interest.
• No personal liability for entity
debtors.
Debtor is not personally liable for taxes
provided for by plan or disallowed.
Note that priority tax claims must be paid
in full under chapter 13 plan.
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Table 3. Post-Petition Interest Payments on Bankruptcy Claims for Delinquent Ad Valorem Taxes.
Chapter

Secured claim

7

Yes, if claim is oversecured; postpetition interest at Machinery Act rate.
11 U.S.C. § 506(b)

Nonpriority
unsecured claim
Yes, interest paid at
Machinery Act rate.
Paid after all other
claims.

Eighth-priority tax
claim
Yes, interest paid at
Machinery Act rate. Paid
after all other claims.

Second-priority administrative
expenses
Yes, all post-petition interest at
Machinery Act rate.
11 U.S.C. § 503

11 U.S.C. §§ 726(a)(5)

11 U.S.C.
§§ 726(a)(5), 511(a)
11

Yes,

No interest.

Yes; post-discharge
(post–plan-confirmation)
interest at the Machinery
Act rate.

•

to extent claim is oversecured;
gap interest at Machinery Act
rate.
• for all secured claims, in cases
filed before 10/17/2005, postdischarge interest at legal rate.
• For all secured claims, in cases
filed after 10/17/2005, postdischarge interest at Machinery
Act rate
11 U.S.C. §§ 506(b) 511(a),
1129(a)(7)(b)
13

Yes,
• to extent claim is oversecured;
gap interest at Machinery Act
rate.
• 11 U.S.C. § 506(b)
• Post-discharge interest at
Machinery Act rate for cases
filed after 10/17/05, postdischarge interest at legal rate for
cases filed before 10/17/05.
11 U.S.C. § 1325(a)(5)(B)(ii); 11
U.S.C. § 511(a)

Yes, post-petition interest at
Machinery Act rate.
11 U.S.C. § 503

11 U.S.C. §
1129(a)(9)(C); 11 U.S.C.
§ 511(b)

No interest.

No interest.
11 U.S.C. § 1322(a);
In re Fowler, 394 F.3d
1208, 1212 (9th Cir.
2005)

13

Yes, all post-petition interest, not
just post-discharge interest at
Machinery Act rate.
11 U.S.C. § 503(b); United States
v. Friendship College, 737 F.2d
430 (4th Cir. 1984); In re Fowler,
394 F.3d 1208 (9th Cir. 2005)
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